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STATEMENT OF JURISDICTION 
This is an appeal of two interlocutory orders granting partial summary judgment by 
the district court below. Appellant Scott Raab is the plaintiff below. Appellee Utah Railway 
Company ("Utah Railway") is the defendant below. This Court has jurisdiction under (1) the 
Utah Supreme Court's February 20, 2008 and March 7, 2008 Orders transferring Mr. Raab's 
two appeal cases to this Court, (2) this Court's April 7,2008 Order granting Mr. Raab's Utah 
R. App. P. 5 petitions for interlocutory appeal and consolidating the two appeals, and (3) 
Utah Code §§ 78A-3-102 and 78A-4-103(2)(j) as Mr. Raab appeals from orders of a district 
court. 
ISSUES PRESENTED 
This appeal fundamentally involves the issue of whether Utah Railway will be allowed 
to claim contributory negligence below, which depends upon whether the trial court properly 
granted partial summary judgment with the two orders of partial summary judgment that are 
the subject of this appeal. This is a case where a 6 foot 4 inch railroad worker, Mr. Raab, 
while entering a 6000 series locomotive cab, stood up too soon and bumped his head on an 
overhead air conditioning unit that had 5 feet and 11 inches of clearance under it. Mr. Raab 
is an experienced conductor and had entered the 6000 series locomotive cabs on numerous 
occasions without bumping his head. As such, a major issue in the case below is Mr. Raab's 
contributory negligence. Utah Railway is allowed to claim contributory negligence on Mr. 
Raab's claim for ordinary negligence that remains pending in the trial court. However, as 
a matter of law (as discussed below), Utah Railway cannot claim contributory negligence on 
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the claims that were dismissed by the interlocutory orders granting partial summary judgment 
at issue here on appeal. The dismissed claims were Mr. Raab's claims under the Federal 
Employers Liability Act ("FELA"), 45 U.S.C. § 51 et seq., based upon Utah Railway's 
alleged violation of the Locomotive Inspection Act ("LIA"), 49 U.S.C. § 20701. The reason 
Mr. Raab claimed violations of the LIA was to avoid Utah Railway's claim of Mr. Raab's 
contributory negligence. This appeal concerns whether Utah Railway will be allowed to 
claim contributory negligence in this case. The issues presented by this appeal are: 
1. Did the trial court err in deciding, that even if Utah Railway violated the LIA 
by allowing a locomotive with an alleged malfunctioning brake to start out as part of a train, 
this violation, as a matter of law, was not the proximate cause of Mr. Raab's claimed injuries 
which occurred when he bumped his head in a different Utah Railway locomotive after the 
alleged problem locomotive had been set aside from the train. 
2. Did the trial court err in deciding, as a matter of law, that the overhead air 
conditioning unit into which Mr. Raab bumped his head did not violate the LIA by having 
"only" 5 feet 11 inches of clearance between the bottom of the unit and the floor of the 
locomotive cab. 
This Court reviews a grant of summary judgment for correctness. Kilpatrick v. Wiley 
Rein & Fielding, 909 P.2d 1283, 1289 (Utah Ct. App. 1996). In this review, the Court is to 
"view the facts, including all inferences arising from those facts, in a light most favorable to 
the party opposing the motion and will allow the summary judgment to stand only if the 
movant is entitled to judgment as a matter of law on the undisputed facts." Id. 
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These issues were raised by Utah Railways' September 17 and November 2, 2007 
motions for partial summary judgment and in the briefing submitted on those motions by 
United Railway and Mr. Raab. (R. 334-38, 339-425,452-96, 557-56,651-53,654-748, 795-
854,863-98.) 
DETERMINATIVE STATUTES 
The relevant determinative statutes are 45 U.S.C. § 51, part of the FELA, and 49 
U.S.C. § 20701, part of the L1A. Copies of these statutes are in the Addendum. 
STATEMENT OF THE CASE 
I. NATURE OF THE CASE, COURSE OF PROCEEDINGS, AND DISPOSITION 
BELOW 
This case is against a railroad for personal injury under the FELA for negligence and 
for violation of the LIA, filed by a railroad employee, Mr. Raab, on May 12,2005. (R. 1-4.) 
Mr. Raab claimed injuries from bumping his head on an overhead air conditioning 
("AC") unit when entering the cab of one of Utah Railway's 6000 series of locomotives on 
May 31, 2002, while performing his work duties as a train conductor for Utah Railway. (R. 
1-4, 341-343 at 1|1| 1-7,354-388.) 
Mr. Raab claimed Utah Railway was liable for his claimed injuries on the theory that 
Utah Railway was negligent and violated the LIA by failing to inspect its UR 5006 
locomotive, a different locomotive than the one in which Mr. Raab bumped his head, and 
thus had allowed UR 5006, with an allegedly malfunctioning dynamic brake, to be part of 
the locomotive group (a "consist") that had pulled a train up to Soldier Summit on a May 31, 
2002 Helper to Provo run. (R. 343 at 1[ 9, 354-74, 377-78.) Mr. Raab claimed Utah 
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Railway's alleged conduct resulted in UR 5006 being removed and set aside from the train 
when the train had stopped at Soldier Summit, which resulted in the re-configuring of a new 
consist, which resulted in Mr. Raab being required to enter the cab of the 6000 series 
locomotive, which is when he claims he bumped his head. (R. 341-343 at ^ j 1-7, 354-74, 
377-78.) 
Mr. Raab also claimed Utah Railway was liable on the theory that the clearance under 
the AC unit into which he bumped his head was a LIA violation because Mr. Raab was 
required to duck under the AC unit to enter the cab of the 6000 series locomotive. (R. 656 
at H 6, 674-687, 690-91.) 
Mr. Raab also claimed Utah Railway was liable on the theory that Utah Railway had 
been negligent in placing the AC unit where it was located in the 6000 series locomotive cab. 
(R. 343 at ^8,354-388.) 
On September 17, 2007, Utah Railway moved for partial summary judgment on the 
issue of its liability based upon the alleged dynamic brake problem in the UR 5006 
locomotive, on the ground that, based upon undisputed facts, Utah Railway's alleged conduct 
regarding that brake was not the proximate cause of Mr. Raab's claimed injuries suffered 
when he bumped his head in the 6000 series locomotive. (R. 334-338, 339-425.) On 
November 2, 2007, Utah Railway moved for partial summary judgment on the issue of its 
liability for a LIA violation involving the AC unit into which Mr. Raab bumped his head, on 
the ground that, based upon undisputed facts, the AC unit was non-defective and operating 
properly and Mr. Raab could have passed safely under it. (R. 651-653, 654-748.) 
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Utah Railway's motions for partial summary judgment were fully briefed and heard 
by the trial court on December 11,2007. (R. 931.) 
The trial court ruled on Utah Railway's September 17, 2007 motion for partial 
summary judgment at the December 11, 2007 hearing. The trial court ruled as follows: 
I think the facts, undisputed facts are that [the UR 5006 locomotive] had been 
removed, it was set aside, there was nothing left to do with that engine when 
Mr. Raab was injured. He left that engine. He'd gone to the new consist and 
was checking it out to see whether or not it was in appropriate condition to 
move down the hill. . . . I believe there is no connection between the dynamic 
brake issue and the injury that Mr. Raab suffered when he was connecting the 
new consist. 
(R. 931 at pp. 60-61.) The trial court reaffirmed this ruling in its later February 11, 2008 
Minute Entry, ruling that the alleged dynamic brake malfunction of UR 5006 "was not 
relevant to issue of the defendant's potential liability to the plaintiff for injuries incurred 
while in the cab of a different locomotive." (R. 905.) 
By Order filed on January 28,2008, the trial court ordered the grant of Utah Railway's 
September 17, 2007 motion for partial summary judgment, and the entry of partial judgment 
in favor of Utah Railway and against Mr. Raab as to all alleged liability pertaining to the 
alleged defective dynamic brake on locomotive UR 5006. (R. 903-904 {see Addendum.) 
The trial court ruled on Utah Railway's November 2,2007 motion for partial summary 
judgment in a Minute Entry dated February 11, 2008. (R. 905-908.) The trial court ruled 
that: (1) there was no evidence that the AC unit into which Mr. Raab bumped his head had 
malfunctioned, or was defective or broken, at the time of the bump; (2) Mr. Raab was not 
alleging that his injury was a result of a failure or defect of that air conditioning unit; and (3) 
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"[t]he undisputed facts in this case establish that this is a case of non-attention incident to the 
operation and therefore appropriate for summary judgment denying liability under FLIA." 
(R. 905-908.) 
By Order filed on March 7, 2008, the trial court ordered the grant of Utah Railway's 
November 2, 2007 motion for partial summary judgment, and the entry of partial judgment 
in favor of Utah Railway and against Mr. Raab as to all alleged liability for a LIA violation 
involving the AC unit into which Mr. Raab bumped his head. (R. 917-920 (see Addendum.) 
Mr. Raab's claim of liability under the FELA for negligence regarding the placement 
of the AC unit remains pending in the trail court. Utah Railway can claim contributory 
negligence on this claim, unlike the claims that were dismissed by the January 28 and March 
7, 2007 Orders of partial summary judgment. Mr. Raab separately sought permission to file 
interlocutory appeals of the January 28 and March 7, 2007 Orders of partial summary 
judgment. (R. 909-910, 915-916.) This Court allowed the interlocutory appeals, and 
consolidated the two appeal cases, by Order dated April 7, 2008. (R. 925-926.) 
II. STATEMENT OF FACTS 
On May 31, 2002, Mr. Raab was the conductor on a Utah Railway train hauling coal 
heading west from Helper to Provo, Utah. (R. 341 at H 3, 656 at H 3, 376-388, 390-408.) Mr. 
Raab was an experienced conductor with two years of service for Utah Railway. (R. 383.) 
The engineer was the only other person on the train. (R. 341 at ]\ 3, 394-95.) A consist of 
four locomotives was pulling the train up the mountain to Soldier Summit. (R. 341-342 at 
1(4, 394.) The lead locomotive at that time was the UR 5006 locomotive, which is where Mr. 
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Raab and the engineer were located. (R. 341-342 at 1| 4, 394.) There were also five or six 
helper engine units coupled in the middle of the train on the way up the mountain to Soldier 
Summit. (R. 394, 476.) 
The train reached Soldier Summit without incident. (R. 342 at ^ 5.) Upon reaching 
Soldier Summit and before going down the mountain to Provo, the engineer stopped the 
train. (R. 342 at |^ 5, 397, 475-76.) This was standard procedure as the train had to be 
stopped to "cut out" (remove) the helper units, which would return to Helper. (R. 342 at 
If 5, 377-78, 396-97, 475.) Also, however, the engineer had come to believe on the way up 
to Soldier Summit that there was a problem with the dynamic brake on the lead locomotive, 
UR 5006. (R. 342 at «|[ 5, 356, 395-96, 474.) The dynamic brake is an engine brake located 
in each locomotive which, along with the air brakes that run throughout a train, are used to 
decelerate and stop a train. (R. 355.) While the train was stopped at Soldier Summit, in 
addition to cutting out the helper units, the UR 5006 locomotive also was removed from the 
train and was switched with a new lead locomotive. (R. 342 at U 5, 356, 397, 474-77.) Mr. 
Raab helped in these operations. (R. 342 at H 5, 356, 377-78, 398, 474-477.) No defect in 
the dynamic brake of this locomotive has been established. 
After the UR 5006 locomotive was set aside and while the train was still stopped at 
Soldier Summit, Mr. Raab had to make sure that all of the locomotives in the new consist 
could be operated from the new lead locomotive. (R. 342 at ^ 5, 356, 377-78.) In order to 
perform this duty, Mr. Raab had to go into the cabs of each of the three locomotives that 
were behind to lead locomotive (the trailing locomotives) to check the controls of each of the 
7 
trailing locomotives. (R. 342 at ]\ 5, 356, 377-78.) While performing this duty, Mr. Raab 
entered one of the trailing locomotives, a 6000 series locomotive, and bumped his head on 
the overhead AC unit that was positioned just inside the entry door to the locomotive's cab. 
(R. 342-43 at U 6, 377-78, 398-99.) 
Mr. Raab had entered cabs of the 6000 series on many occasions, and was able to 
safely do so by ducking. (R. 656 at ]\ 4, 699-701.) Mr. Raab is 6 feet 4 inches tall in his 
work boots. (R. 676.) The height of the cab door on all of the 6000 series locomotive range 
from 5 feet 1-1/2 inches to 5 feet 8 inches. (R. 660 at 1j 13, 676, 715-16.) The clearance 
under the AC unit just inside the cab door in all of the 6000 series locomotive was about 5 
feet 11 inches. (R. 659-60 at U 12,676,715-16.) Mr. Raab bumped his head on the AC unit 
when he stood up too soon, before moving from under the unit into the cab. (R. 400, 646 at 
H 4, 699-701.) Claimed back injuries from this bump are the subject of Mr. Raab's claims 
against Utah Railway. 
Mr. Raab did not bump his head because the dynamic brake in UR 5006 failed to 
operate properly; the train was stopped and UR 5006 had been set aside from the train before 
Mr. Raab bumped his head. (R. 343-44 at U 10, 356, 404-06.) Mr. Raab did not bump his 
head while fixing or setting aside the UR 5006 locomotive. (R. 343-44 at Tj 10, 356, 404-
06.) Mr. Raab did not bump his head in the UR 5006 locomotive that had the perceived 
brake problem and UR 5006 was not part of the consist when Mr. Raab bumped his head. 
(R. 343-44 at U 10, 356, 404-06.) Mr. Raab did not bump his head because anything was 
wrong with the AC unit; it was not reported to be malfunctioning, broken or defective at any 
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time. (R. 356, 659-60 at 1(1( 11-12,717.) 
The train, with the new consist and Mr. Raab and the engineer aboard the new lead 
locomotive, restarted and headed down the mountain to Provo without incident. (R. 399.) 
Mr. Raab continues to work for Utah Railway. (R. 341 at 1J 2, 383.) 
Utah Railway's 6000 series locomotives, which Utah Railway had acquired about a 
year before the accident, had each come with an overhead AC unit in place, just inside the 
cab door with about 5 feet 11 inches of clearance between the bottom the AC unit and the 
floor of the locomotive. (R. 659-60 at ffl[ 10 & 12, 715-16.) No Utah Railway worker, 
including Mr. Raab, had reported an accident involving the AC units in the 6000 series 
locomotives before Mr. Raab's May 31, 2002 accident. (R. 659 at 1(11,717.) The 6000 
series locomotives had been subjected to regular federal safety inspections, and Utah Railway 
was never cited for violation of federal law regarding the location of the AC units. (R. 659-
60 at K 12, 717.) There is no federal safety regulations proscribing minimum locomotive cab 
ceiling heights or clearances. (R. 658 at H 7.) 
The cabs of the 6000 series locomotives are not large and, in addition to the cab door 
and the AC unit, have numerous low clearance features giving plenty of opportunity for a tall 
worker to bump his or her head if they do not duck. (R. 660 at 1(13,715-16.) Although the 
ceiling in the middle of a 6000 series locomotive cab has clearance that allowed Mr. Raab 
to stand erect, the cab ceiling slopes near to side walls to only 5 feet 1-1/2 inches of 
clearance. (R. 660 at K 13, 715-16.) The clearance in the passage to the lavatory is only 5 
feet 1-1/2 inches to 5 feet 8 inches. (R. 660 at 1(13,715-16.) The clearance in the lavatory 
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itself is only 5 feet 10-3/4 inches. (R. 660 at K 13, 715-16.) 
SUMMARY OF ARGUMENT 
The January 28 and March 7, 2008 Orders of partial summary judgment were not a 
denial of Mr. Raab's right to a jury trial because they were decided based upon undisputed 
facts, and did not involve the trial court assessing the credibility of any witness or weighing 
competing evidence. See Kilpatrick, 909 P.2d at 1292. 
The FELA does not limit the standard of summary judgment under Utah R. Civ. P. 
56(c), which provides that a trial court can decide dispositive liability issues where "there is 
no genuine issue as to any material fact and the moving party is entitled to judgment as a 
matter of law." The FELA eliminated some significant common law defenses to an injured 
employee's claim of negligence by his employer. It eliminated assumption of the risk and 
the fellow servant doctrine. It also eliminated the common law doctrine that any contributory 
negligence of the injured employee, no matter how slight, would be a complete bar to 
recovery. Instead, FELA introduced what is now a well recognized concept of comparative 
negligence. The FELA, however, remains on the liberal side of negligence law because it 
applies pure comparative negligence. An injured worker may be ninety-nine percent 
responsible for his or her injury but if the railroad was negligent and if this negligence 
constituted one percent of the cause of the injury ("no matter how slight") the railroad must 
pay one percent of the worker's damages. Because of these changes to the common law, 
some courts have used the rubric to the effect that the summary judgment standard under 
FELA is "more strict." This rubric has no application to this case. Under FELA a plaintiff 
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still must prove his employer was negligent and that this negligence was a proximate cause 
(at least in part) of his or her injury. 
The January 28, 2008 Order of partial summary judgment was correctly decided. Mr. 
Raab, as a FELA plaintiff, had to prove Utah Railway's alleged conduct was a proximate 
cause of his injuries. See Kilpatrick, 909 P.2d at 1292; Handy v. Union Pac. R.R. Co., 841 
P.2d 1210, 1218-19 (Utah Ct. App. 1992); Mitchell v. Pearson Enterprises, 697 P.2d 240, 
245-246 (Utah 1985). Summary judgment may be granted as to causation where there is no 
evidence from which a reasonable jury could find causation. See Kilpatrick, 909 P.2d at 
1292. There is no evidence for a reasonable jury to find that Utah Railway's alleged conduct 
in allowing UR 5006 to be part of the train on the way up to Soldier Summit was a 
"substantial factor" in producing Mr. Raab's claimed injuries, when Mr. Raab did not bump 
his head as a result of the dynamic brake on UR 5006 malfunctioning or even as a result of 
Mr. Raab assisting in setting aside UR 5006 because of the perceived brake problem. Rather, 
under the undisputed facts of record, Mr. Raab bumped his head in a different and stopped 
locomotive after UR 5006 had been set aside from the train. 
Mr. Raab does not claim there is evidence that Utah Railway's alleged conduct was 
a "substantial factor" in producing his claimed injuries. Instead, Mr. Raab claims the 
otherwise legally insufficient string of "but for" links between Utah Railway's alleged 
conduct and his claimed injuries alone is legally sufficient under the FELA. Mr. Raab relies 
upon the statement in Rogers v. Missouri Pac. Ry. Co., 352 U.S. 500, 506 (1957), that a 
railroad can be liable under FELA if its actions "played any part, even the slightest, in 
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producing the injury or death for which damages are sought." 
However, Rogers did not hold that the FELA had abrogated the requirement that a 
FELA plaintiff prove proximate cause, including showing that an FELA defendant's conduct 
was a "substantial factor" in producing the injury. See Norfolk Southern Ry. Co. v. Sorrell, 
127 S. Ct. 799, 810 (2007) (Souter, J., concurring). The Roger court's statement that Mr. 
Raab relies upon was merely a recognition that the FELA, under 45 U.S.C. § 51, is a pure 
comparative fault statute. This means a railroad that is only one percent at fault can still be 
liable (for one percent of the damages) under FELA. This fault rule comes into play only if 
the railroad is negligent and its conduct proximately caused the injury. This fault rule does 
not excuse a FELA plaintiff from having to prove the defendant's conduct proximately 
caused or at least contributed to the injury. 
The March 7, 2008 Order of partial summary judgment also was correctly decided. 
A railroad can be "absolutely" liable under the FELA for a violation of the LIA that causes 
an injury; a railroad cannot claim contributory negligence on a claim based upon a LIA 
violation. The LIA essentially requires a railroad to avoid using a locomotive when the 
locomotive or its "parts or appurtenances" are not in "proper condition and safe to operate 
without unnecessary danger of personal injury." 49 U.S.C. § 20701. The fundamental test 
of whether a locomotive part or appurtenance involved in an injury was a LIA violation is 
whether a worker exercising due care could have interfaced with or used the part or 
appurtenance without unnecessary risk of injury. See, e.g.,Ehaltv. McCarthy, 138 P.2d 639, 
646 (Utah 1943). This test identifies whether the risk of injury was created by the railroad, 
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such that there was a LIA violation, or by the worker, such that there was no LIA violation. 
If there was no unnecessary risk of injury for a worker exercising due care, the part or 
appurtenance itself was not dangerous and the railroad did not violate the LIA. If there was 
an unnecessary risk of injury even for a worker exercising due care, the risk of injury was an 
attribute of the part or appurtenance itself such that it was dangerous and the railroad violated 
the LIA. All authorities that address whether a locomotive condition was a LIA violation, 
including Mr. Raab's authorities, fundamentally apply this test. 
Here, the undisputed facts of record show Mr. Raab exercising due care could have 
interfaced with the subject AC unit without unnecessary risk of injury. It was not defective 
and it was functioning properly. Mr. Raab could have safely passed under it. The only 
inference raised by the fact Mr. Raab bumped his head on the AC unit is that the bump was 
due to Mr. Raab's inattention to the AC unit during the entire time he passed under it; he 
simply stood up too soon. This risk of injury was not created by Utah Railway and is not 
covered by the LIA. If the clearance at issue here could have been a LIA violation, the 
question then would become how high would railroads have to make locomotive cab 
ceilings. The fact that Mr. Raab would not have bumped his head if the AC unit had not 
been located where it was did not mean the AC unit was dangerous and in violation of the 
LIA, as a matter of law. 
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ARGUMENT 
I. MR. RAAB WAS NOT DENIED HIS RIGHT TO A JURY TRIAL, BECAUSE 
THE JANUARY 28 AND MARCH 7, 2008 ORDERS OF PARTIAL 
SUMMARY JUDGMENT WERE DECIDED BASED UPON UNDISPUTED 
FACTS 
Mr. Raab claims the trial court violated his right to a jury trial with the January 28 and 
March 7, 2008 Orders of partial summary judgment. This claim is a challenge to the trial 
court's authority to decide by summary judgment that Utah Railway's alleged conduct 
regarding the dynamic brake on UR 5006 was not the proximate cause of Mr. Raab's claimed 
injuries, and that the AC unit into which Mr. Raab bumped his head was not in violation of 
the LIA. Mr. Raab argues that the FELA curbs the trial court's authority to grant partial 
summary judgment on these issues. 
A plaintiff is not denied his or her right to a jury trial by a grant of summary judgment 
in favor of the defendant based upon undisputed facts. Utah R. Civ. P. 56 ("Rule 56") 
authorizes a trial court to decide dispositive liability issues, such as causation, as a matter of 
law based upon undisputed facts. See Kilpatrick, 909 P.2d at 1292. A plaintiff is denied his 
or her right to a jury trial only if, in granting summary judgment, a trial court assesses the 
credibility of any witness, weighs competing evidence, or decides disputed facts; Rule 56 
does not authorize a trial court to usurp these functions of a jury. Id.; Draper City v. Estate 
of Bernardo, 888 P.2d 1097, 1101 (Utah 1995). 
Here, there is no question that the January 28 and March 7, 2008 Orders of partial 
summary judgment were authorized by Rule 56 such that Mr. Raab was not denied his right 
to a jury trial. The trial court did not improperly either assess the credibility of any witness, 
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weigh competing evidence or decide any disputed facts in entering those Orders. Indeed, Mr. 
Raab does not challenge the January 28, 2008 Order on that basis. Mr. Raab does claim the 
trial court made a "factual determination" in entering the March 7, 2008 Order, but does not 
point to any contested evidence or disputed facts that the trial court weighed or decided. 
Instead, Mr. Raab claims the "factual determination" was the trial court's decision that the 
subject AC unit was not a LIA violation. However, the trial court merely decided as a matter 
of law that the AC unit was not a violation of the LIA based upon undisputed facts. Given 
that the trial court entered the January 28 and March 7, 2008 Orders without assessing the 
credibility of any witness, weighing any evidence or deciding any disputed facts, these 
Orders were authorized by Rule 56 and were not a denial of Mr. Raab's right to a jury trial. 
Rather than claim the trial court denied him his right to a jury trial by either assessing 
the credibility of any witness, weighing any evidence or deciding disputed facts, Mr. Raab 
claims the FELA required a jury trial on the liability issues decided by the January 28 and 
March 7, 2008 Orders of partial summary judgment, even though they were decided based 
upon undisputed facts. Mr. Raab claims the standard for summary judgment is "more strict" 
in the FELA cases than in ordinary civil cases, under the statement of Rogers that a railroad 
can be liable under the FELA if its actions "played any part, even the slightest, in producing 
the injury or death for which damages are sought." See 352 U.S. at 506. 
The FELA does not alter the summary judgment standard under Rule 56, and Rogers 
(and the other authorities that Mr. Raab relies upon) did not hold that the summary judgment 
standard under Rule 56 is different in the FELA cases than in ordinary negligence cases. 
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Instead, Rogers (and Mr. Raab's other authorities) merely recognized that the substantive law 
regarding certain liability issues under the FELA is different than in ordinary negligence 
cases. Rogers, discussed further below, emphasized that the FELA is a pure comparative 
fault statute, Rogers, 500 U.S. at 506, whereas under traditional common law principles a 
defendant's negligence had to be the sole legal cause of the injury and, under Utah's 
Comparative Fault Act, a party can be liable for an injury only if its fault is greater than the 
plaintiff's fault, Utah Code § 78B-5-817 etseq. 
Differences in the substantive law under the FELA from the common law do not mean 
a different Rule 56 summary judgment standard applies in FELA cases than in other civil 
cases. In any civil case, including FELA cases, summary judgment is appropriate where 
"there is no genuine issue as to any material fact and the moving party is entitled to judgment 
as a matter of law." Utah R. Civ. P. 56(c). An FELA plaintiff has the same burden of proof 
as any other civil plaintiff; he or she must have sufficient evidence to prove all essential 
elements of the claim by a "preponderance of the evidence," not some lesser burden of proof. 
See, e.g., Persinger v. Norfolk & W.Ry. Co., 920 F. 2d 1185, 1188 (4th Cir. \99Q)\ Dennis ton 
v. Burlington N., Inc., 726 F.2d 391, 394 (8th Cir. 1984); Rose v. Atlantic Coast Line R.R. 
Co., 277 F. Supp. 913, 918 (D. SC. 1967). As such, just as in any civil case, if an FELA 
plaintiff does not have sufficient evidence, or the law does not allow a claim upon undisputed 
facts, his or her claim must be dismissed as a matter of law. See, e.g., Varney v. Norfolk & 
W. R. Co., 899 F. Supp. 280 (S.D. W. Va. 1995); Church v. Denver & Rio Grande W. 
R.R.Co., 375 P.2d 31 (Utah 1962); Creamer v. Ogden U.R. & D. Co., 242 P.2d 575 (Utah 
16 
1952); Crosswhite v. Southern Ry. Co., 23 S.E.2d 777 (Va. 1943); Zachritz v. St. Louis-San 
Francisco Ry., 81 S.W.2d 608 (Mo. 1935). 
The January 28 and March 7, 2008 Orders of partial summary judgment were decided 
based upon undisputed facts and, so were not a denial of Mr. Raab's right to a jury trial. 
II. THE TRIAL COURT CORRECTLY ORDERED THAT UTAH RAILWAY 
COULD NOT BE LIABLE BASED UPON THE ALLEGED DYNAMIC 
BRAKE MALFUNCTION BECAUSE, AS A MATTER OF LAW AND BASED 
UPON UNDISPUTED FACTS, UTAH RAILWAY'S ALLEGED CONDUCT 
REGARDING THE DYNAMIC BRAKE WAS NOT A "SUBSTANTIAL 
FACTOR" PRODUCING MR. RAAB'S CLAIMED INJURIES 
Mr. Raab challenges the merits of the January 28, 2008 Order of partial summary 
judgment deciding that Utah Railway's alleged negligence or LIA violation involving the 
dynamic brake on UR 5006 was not the proximate cause of Mr. Raab's claimed injuries from 
bumping his head in the different 6000 series locomotive. This is, again, fundamentally an 
issue as to whether Utah Railway may claim contributory negligence below in a case where 
a tall worker stood up too soon and bumped his head in a locomotive. A malfunctioning 
dynamic brake on a locomotive that caused injury would be an LIA violation. Mr. Raab 
claimed the alleged malfunctioning brake in UR 5006 cause his injury to prevent Utah 
Railway from claiming contributory negligence. 
Proximate causation is an element of a FELA claim for negligence or a LIA violation.' 
See Sorrell, 127 S. Ct. at 810 (Souter, J., concurring); Tennant v. Peoria & Pekin Union R. 
Co., 321 U.S. 29, 32 (1944) (FELA plaintiff must prove that the railroad's "negligence was 
1
 As discussed below, a LIA violation is actionable under the FELA as per se 
negligence. See Urie v. Thompson, 337 U.S. 163, 188-89 (1949). 
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the proximate cause in whole or in part" of his injury); Uriev. Thompson, 337 U.S. 163, 194-
195 (1949) (recognizing proximate cause as the appropriate standard in FELA cases); St. 
Louis-San Francisco R. Co. v. Mills, 271 U.S. 344, 347 (1926) (judgment as a matter of law 
owing to FELA plaintiffs failure to prove proximate cause); Green v. River Terminal Ry. 
Co., 763 F.2d 805, 810 ("Liability imposed by [the LIA] is absolute proof of an unsafe part 
and proximate cause."); Ledford v. Pittsburgh & Lake Erie R.R. Co., 345 A.2d 218, 223 (Pa. 
Super. Ct. 1975) (affirming jury's verdict for FELA defendant because the alleged 
malfunction on which plaintiff based liability was not the cause of the plaintiffs injury); 
Handy, 841 P.2d at 1217-18 (a FELA plaintiff "must prove all the traditional elements of 
negligence: duty, breach, foreseeability, and causation"). The United States Supreme Court 
has reiterated the proximate cause standard under the FELA in case after case.2 
Causation can be decided as a matter of law, even though it presents a fact question 
generally reserved for a jury. See, e.g., Harline v. Barker, 912 P.2d 433, 439 (Utah 1996) 
("[T]here are occasions when no jury question [regarding proximate causation] is presented. 
. . . [P]roximate cause issues can be decided as a matter of law."). Under Rule 56, summary 
2
 See, e.g., Lang v. New York Cent. R.R., 255 U.S. 455, 461 (1921) (reversing for 
lack of evidence of proximate cause); St. Louis -San Francisco Ry. Co. v. Mills, 211 U.S. 
344? 347 (1926 ) (same); Northwestern Pac. R.R. Co. v. Bobo, 290 U.S. 499, 503 (1934) 
(same); see also, e.g. St. Louis, Iron Mountain & S. Ry. v. McWhirter, 229 U.S. 265, 280 
(1913); DaWs v. Kennedy,!^ U.S. 147, 148 (1924); Minneapolis, St. Paul & Sault St. 
Marie Ry. Co. v. Goneau, 269 U.S. 406, 409-10 (1926); New York Cent. R.R. v. Ambrose, 
280 U.S. 486, 489 (1930); Swinson v. Chicago, St. Paul, Minneapolis & Omaha Ry., 294 
U.S. 529, 531 (1935); Brady v. Terminal R.R. Ass'n of St. Louis, 303 U.S. 10, 15 (1938); 
Tiller v. Atlantic Coast Line R.R. Co, 318 U.S. 54,67 (1943); Coray, 335 U.S. at 523 
(1949); Urie, 337 U.S. at 195; O'Donnell v. Elgin Joliet & E. Ry. Co., 338 U.S. 384, 390 
(1949); Carter v. Atlantic & St. Andrews Bay Ry. Co., 338 U.S. 430, 434-35 (1949); 
Brown v. Western Ry. of Ala., 338 U.S. 294, 297-98 (1949). 
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judgment in favor of a defendant as to the element of causation is appropriate "if there is no 
evidence upon which a reasonable jury could infer causation." Kilpatrick, 909 P.2d at 1292. 
Indeed, if there is no evidence upon which a reasonable jury could infer causation, a trial 
court must grant summary judgment upon proper motion, as a failure to do so is reversible 
error. See, e.g.,Mahmood v. Ross, 1999 UT 104, ffl[ 22, 23, 990 P.2d 933 (holding that trial 
court erred in not deciding causation issue as a matter of law as there was no basis for 
deciding that the breach caused the injury). 
No reasonable jury could infer proximate causation based upon only the sequence of 
events that Mr. Raab relies upon. This sequence of events was merely a string of "but for" 
constructs between Utah Railway's alleged conduct and the claimed injuries: but for Mr. 
Raab getting out of bed and to work on time and but for Utah Railway's alleged negligent 
inspection of UR 5006 or violation of the LIA, UR 5006 was in the consist pulling the train 
up to Soldier Summit on May 31, 2002; but for the engineer thinking there might be some 
problem with the dynamic brake of UR 5006; but for UR 5006 being removed from the 
consist and but for the re-configuration of the consist, Mr. Raab would not have needed to 
go into the cab of the trailing 6000 series locomotive in the new consist; and but for Mr. 
Raab having to go into the cab of the 6000 series locomotive, he would not have bumped his 
head and suffered his claimed injuries. 
In Utah, "[pjroximate causation is '[tjhat cause which in natural and continuous 
sequence, unbroken by any efficient intervening cause, produces the injury and without 
which the result would not have occurred.'" Kilpatrick, 909 P.2d at 1292. This standard 
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requires a plaintiff to show both "but for" causation ("without which the result would not 
have occurred") and that the defendant's conduct was a "substantial factor" in producing the 
injury. See Mitchell, 697 P.2d at 246 ("[i]t was the plaintiff's burden to show that 
defendant's conduct was a substantial factor that led to" plaintiff's injury, as part of proving 
proximate causation). "But for" causation is not enough as, otherwise, even remote acts or 
inactions {e.g., getting out of bed) could be found to be a proximate cause of an injury, which 
the law does not allow. This law and the reason for it is succinctly stated in the Restatement 
(Second) of Torts: 
In order to be a legal cause of another's harm, it is not enough that the harm 
would not have occurred had the actor not been negligent. Except as stated in 
§ 432(2), this in necessary, but it is not of itself sufficient. The negligence 
must also be a substantial factor in bringing about the plaintiff's harm. The 
word "substantial" is used to denote the fact that the defendant's conduct has 
such an effect in producing the harm as to lead reasonable men to regard it as 
a cause, using that word in the popular sense, in which there always lurks the 
idea of responsibility, rather than in the so-called "philosophic sense," which 
includes every one of the great number of events without which any happening 
would not have occurred. Each of these events is a cause in the so-called 
"philosophical sense," yet the effect of many of them is so insignificant that 
no ordinary mind would think of them as causes. 
Restatement (Second) of Torts § 431, cmt.a. 
The proximate causation requirement that a defendant's conduct be a "substantial 
factor" in producing the injury, in addition to being a "but for" cause of the injury, is the 
basis of the rule in FELA cases that proximate causation is not established if the defendant's 
conduct "merely creates an incidental condition or situation in which the accident, otherwise 
caused, results in such injury." Davis v. Wolfe, 263 U.S. 239, 243 (1923). Events that merely 
incidentally create the circumstances of an accident may be part of the "but for" reason for 
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an accident, but are not a "significant factor" that produced the harm, as a matter of law. Id. 
(a safety violation that "merely creates an incidental condition or situation" "is not a 
proximate cause of the accident"). 
No reasonable jury could infer proximate causation here because, based upon the 
undisputed facts of record, it could not be reasonably inferred that Utah Railway's alleged 
failure to inspect UR 5006 was a "substantial factor" in producing Mr. Raab's injuries from 
bumping his head in the 6000 series locomotive. Mr. Raab did not bump his head as a result 
of the UR 5006 dynamic brake malfunctioning: Mr. Raab did not bump his head from any 
change in the train's movement produced by the UR 5006 dynamic brake failing to function 
(or even properly functioning). Mr. Raab did not even bump his head while fixing the 
alleged brake problem or while setting out UR 5006 from the train. 
Only after UR 5006 had been set aside did Mr. Raab bump his head by standing up 
too soon while entering the different 6000 series locomotive, which he could have been 
going into for any number of reasons unrelated to the perceived UR 5006 dynamic brake 
problem. Mr. Raab could have bumped his head in any number of different places, including 
in any of the 6000 series locomotive, or at any number of different times in carrying out his 
duties in getting the train ready during its stop at Soldier Summit to run down to Provo. At 
best for Mr. Raab, Utah Railway's alleged conduct involving the UR 5006 dynamic brake 
was merely one event that created an incidental circumstance to Mr. Raab bumping his head. 
As such, Utah Railway's alleged misconduct was not a "significant factor" as a matter of law. 
Indeed, Mr. Raab does not even claim that Utah Railway's alleged conduct concerning 
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the UR 5006 dynamic brake was a "substantial factor" in producing Mr. Raab's claimed 
injuries. Instead, Mr. Raab claims a jury could have found causation from only the otherwise 
legally insufficient string of "but for" events between Utah Railway's alleged conduct and 
his claimed injuries, under the same statement of Rogers that a railroad can be liable under 
FELA if its actions "played any part, even the slightest, in producing the injury or death for 
which damages are sought." See 352 U.S. at 506. 
Mr. Raab's claim is based upon the mistaken premise that Rogers held that the FELA 
had abrogated the element of proximate cause, including its "substantial factor" requirement. 
Rogers held only that the FELA had abrogated the rule requiring that a railroad 
defendant's actions be the sole proximate cause of an injury. 352 U.S. at 506-507. In 
Rogers, there was evidence that the accident had been caused by the defendant railroad's 
negligence and the plaintiff employee's contributory negligence. Id. at 503. The Missouri 
Supreme Court had held that the railroad could not be liable under the FELA because its 
negligence was not the sole proximate cause of the injury. Id. at 503-506. In Rogers, the 
United States Supreme Court reversed, holding that the FELA had abrogated this Missouri 
rule requiring that a defendant railroad be the sole proximate cause. Id. at 506-508. 
The Rogers court held the Missouri rule was abrogated by 45 U.S.C. § 51 of the 
FELA, which expressly provides for railroad liability for injury "resulting in whole or in 
part" {e.g., one percent) from the railroad's negligence or violation of federal safety statutes. 
Id. at 506-507. The statement of Rogers upon which Mr. Raab relies was merely a 
recognition that the FELA, under 45 U.S.C. § 51, was a pure comparative fault statute such 
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that (contrary to the abrogated Missouri rule), if a railroad was one percent at fault for an 
injury, the plaintiff's 99 percent of fault would not be a bar to the railroad being liable for 
one percent of the plaintiff's damages. 
The holding in Rogers was later explained in Sorrell as follows: 
We granted certiorari in Rogers to establish the test for submitting a case to a 
jury when the evidence would permit a finding that an injury had multiple 
causes. We rejected Missouri's "language of proximate causation which 
ma[de] a jury question [about a defendant's liability] dependent upon whether 
the jury may find that the defendant's negligence was the sole, efficient, 
producing cause of injury." The notion that proximate causation must be 
exclusive proximate causation undermined Congress's chosen scheme of 
comparative negligence by effectively reviving the old rule of contributory 
negligence as barring any relief, and we held that a FELA plaintiff may 
recover even when the defendant's action was a partial cause of injury but not 
the sole one. Recovery under the statute is possible, we said, even when an 
employer's contribution to injury was slight in relation to all other legally 
cognizable causes. 
127 S Ct. at 810-11 (Souter, J. concurring, citations omitted). 
Rogers did not hold that FELA had abrogated the element of proximate cause, 
including the proximate cause requirement that a defendant's conduct be a "significant 
factor" in producing the injury. This was explained in Sorrell as follows: 
FELA changed some rules but, as we have said more than once, when 
Congress abrogated common law rules in FELA, it did so expressly. Among 
FELA's explicit common law targets, the rule of contributory negligence as a 
categorical bar to a plaintiff's recovery was dropped and replaced with a 
comparative negligence regime. FELA said nothing, however, about the 
familiar proximate cause standard for claims either of a defendant-employer's 
negligence or a plaintiff-employee's contributory negligence, and throughout 
the half-century between FELA's enactment and the decision in Rogers, we 
consistently recognized and applied proximate cause as the proper standard in 
FELA suits. Rogers left this law where it was. 
127 S. Ct. at 810 (Souter, J., concurring; citations omitted). The Sorrell concurrence notes 
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that "[t]he absence of any intent to water down the common law requirement of proximate 
cause is evident from the prior cases on which Rogers relied." Id. at 811. Far from 
overruling its FELA proximate cause precedents, the court in Rogers derived its test of a jury 
case from those authorities. Rogers, 352 U.S. at 506 nn . l l , 13, 16. 
The fact that proximate causation remains a required element for an FELA plaintiff 
is confirmed by the majority holding of SorrelL In Sorrell, the United States Supreme Court 
considered Missouri's use of different causation standards in FELA cases for a defendant's 
negligence and a plaintiff's contributory negligence. 127 S. Ct. at 802-03. Under Missouri 
law, a jury could find contributory negligence where the plaintiff employee's negligence 
"directly contributed to cause" the injury, but could find railroad negligence where the 
railroad's negligence contributed "in whole or in part" to the injury. Id. at 802-03. The 
United States Supreme Court rejected this approach, holding that the FELA did not abrogate 
the "common law approach" to applying the same proximate cause standard to railroad 
negligence as to employee contributory negligence. Id. As such, the common law proximate 
causation standard applies, requiring that a FELA plaintiff show that the defendant's conduct 
was both a "but for" cause and a "substantial factor" in producing the injury. 
The fact that Rogers did not hold that the FELA had abrogated the element of 
proximate causation also is confirmed by the United States Supreme Court cases decided 
after Rogers, other than Sorrell, that expressly acknowledged the requirement that a FELA 
plaintiff prove proximate causation. See Gallick v. Baltimore & Ohio R.R., 372 U.S. 108, 
111, 114-15 (1963); Kernan v. Am. Dredging Co., 355 U.S. 426, 434 (1958) (reviewing 
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Davis and five other proximate cause precedents under FELA and holding that "the 
principles governing those cases clearly should apply here"). 
Under 45 U.S.C. § 51 of the FELA, as applied by Rogers and clarified in Sorrell, a 
railroad that is even one percent at fault can be liable for an injury under the FELA, but only 
if the railroad's conduct was a proximate cause of the injury. The FELA's pure comparative 
fault rule under 45 U.S.C. § 51 does not mean a railroad can even be one percent at fault for 
an accident it did not proximately cause. The issue of fault is distinct from the element of 
causation, and applies after liability is established for determining the percentage of the 
plaintiff's damages for which the defendant is liable.3 See, e.g., Fulop v. Malev Hungarian 
Airlines, 175 F. Supp.2d 651, 662 (S.D.N.Y. 2001); City of Tulsa v. Tyson Foods, Inc., 258 
F. Supp.2d 1263,1300 (N.D. Okla. 2003); Restatement (Third) of Torts §11; Dan B. Dobbs, 
The Law on Torts § 201 at 504 (2000) ("Although fault is not relevant if it is not a cause of 
the harm, courts in negligence cases ordinarily compare fault, not causation."). 
As such, the statement of Rogers upon which Mr. Raab relies, regarding the pure 
comparative fault rule of the FELA, does not mean a mere extended sequence of "but for" 
events between the defendant's conduct and the injury is sufficient to establish liability under 
3
 For example, consider a situation where Mr. Raab was standing in one of the 
trailing 6000 series locomotive while the train was running with UR 5006 as the lead 
locomotive, and Mr. Raab bumped his head on the AC unit because of a sudden lurch due 
to a malfunction of the UR 5006 dynamic brake, but Mr. Raab at that time was supposed 
to have been seated down and in the lead UR 5006 and was not in the 6000 series 
locomotive for any work related reason. In that situation, any negligence by Utah 
Railway regarding the dynamic brake could be a proximate cause of Mr. Raab's claimed 
injuries such that it could be liable for the injuries. However, Mr. Raab would be at fault 
such that, on a FELA negligence claim, Utah Railway would not be liable for all of Mr. 
Raab's damages. 
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the FELA, because the defendant's conduct still needs to be a "substantial factor" in 
producing the injury (proximate cause).4 
The January 28, 2008 Order of partial summary judgment was correctly decided, 
because there was no contention or evidence upon which a reasonable jury could infer that 
Utah Railway's alleged conduct involving the dynamic brake on UR 5006 proximately 
caused Mr. Raab to later bump his head on the different 6000 series locomotive. Based upon 
the undisputed facts, Utah Railway's alleged conduct was not a "significant factor" 
producing the claimed injury as a matter of law. 
III. THE TRIAL COURT CORRECTLY ORDERED THAT THE AC UNIT ON 
WHICH MR. RAAB BUMPED HIS HEAD WAS NOT IN VIOLATION OF 
THE LIA AND MR. RAAB WAS NOT CLAIMING INJURY FROM A LIA 
VIOLATION, BECAUSE THE AC UNIT WAS NOT IN UNSAFE CONDITION 
AND THE ONLY RISK OF INJURY PRESENT WAS DUE TO WORKER 
INATTENTION 
Mr. Raab challenges the merits of the March 7, 2008 Order of partial summary 
judgment deciding that the AC unit into which he bumped his head was not a LIA violation. 
The LIA imposes an "absolute and continuing" duty on railroads to keep their 
locomotives free from unnecessary risks of injury. Lilly v. Grand Trunk Western R. Co, 317 
U.S. 481, 485 (1943) (decided under the Boiler Inspection Act).5 A railroad violates the LIA 
4
 Mr. Raab also relies upon Christiansen v. Union Pacific Railroad Co., 2006 UT 
App 180, 136 P.3d 1266, which cited Rogers. However, Christiansen did not address the 
issue of proximate causation and, instead, addressed the issue of whether there was 
sufficient evidence to prove a railroad's negligence. 2006 UT App 180 at Iff 9-11. The 
Court of Appeals observed the broader standard for negligence under the FELA, rather 
than any broader standard of proximate causation. Id. 
5
 The Boiler Inspection Act presently is codified in the LIA. All references in this 
brief to the LIA also include the Boiler Inspection Act. 
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if it allows a locomotive to be used where the locomotive or "its parts and appurtenances" 
are not in "proper condition and safe to operate without unnecessary danger of personal 
injury," are not inspected, and cannot "withstand every test prescribed by the Secretary under 
this chapter." 49 U.S.C. § 20701. 
The LIA does not provide for a private right of action to employees injured by a 
railroad's violation of the LIA, but a LIA violation is actionable under the FELA. Urie, 337 
U.S. at 188-89. Under the FELA, a LIA violation that proximately causes injury is 
negligence per se. Id. Railroad liability under the FELA for a LIA violation is "absolute 
liability" because, if an FELA plaintiff proves such a violation proximately caused his or her 
injury, not only is the defendant railroad deemed by law to be negligent, but the employee's 
contributory negligence cannot be considered to reduce or eliminate his or her recovery. 45 
U.S.C. § 53. 
Mr. Raab claims a jury could have found Utah Railway violated the LIA by the 
placement of the subject AC unit in the 6000 series locomotive from the fact that Mr. Raab 
bumped his head on it. Mr. Raab's claim ignores the fundamental distinction under the LIA 
between (1) situations where a worker exercising due care could not have interfaced with or 
used the subject locomotive part or appurtenance without an unnecessary risk of injury and 
an injury occurs involving the part or appurtenance, and (2) situations where a worker 
exercising due care could have interfaced with or used the subject part or appurtenance 
without unnecessary risk of injury, but an injury involving the part or appurtenance 
nonetheless occurs. In the first type of situation, the subject locomotive part or appurtenance 
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itself was dangerous such that the railroad is responsible for the risk of injury and violated 
the LIA. In the second type of situation, the locomotive part or appurtenance itself was in 
safe condition, the risk of injury was created by worker inattention or operating error, and the 
railroad did not violate the LIA. The present case involves the second type of situation. 
The decision of Ehalt illustrates this fundamental LIA analysis, and the lack of merit 
of Mr. Raab's claim that Utah Railway could be found to have violated the LIA by the 
placement of the subject AC unit from the fact that Mr. Raab bumped his head on it. 
In Ehalt, a railroad worker (Ehalt) was injured from a boiler explosion. It was 
undisputed that Ehalt and his co-worker (Babcock) had failed to notice that the boiler water 
level was dangerously low when they took control of the locomotive in a rail yard. 138 P.2d 
at 640-41. After Ehalt and Babcock operated the locomotive for about 25 minutes, which 
had been plenty of time to bank the fire, the boiler exploded because of a lack of water. Id. 
at 641. Ehalt claimed the dangerously low water level was a LIA violation that existed when 
he and Babcock took control of the locomotive. Id. The court rejected this claim. 
The court in Ehalt had to address the then-recent holding in Lilly that a LIA violation 
was not limited to only where there was a mechanical defect or malfunction in the 
locomotive or its parts or appurtenances; in Lilly, the United States Supreme Court held that 
ice accumulated on a locomotive tender top where a railroad worker had to work could be 
a LIA violation. Ehalt, 138 P.2d at 643. 
Fundamental to the court's analysis in Ehalt was the principle that a LIA violation 
requires that a railroad have failed to perform its duty to prevent unnecessary risk of injury 
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by allowing a locomotive to be used that is dangerous to operate. 138 P.2d at 643-44 ("We 
mustassume that the Lilly case was definitely bottomed on the carrier's breach of duty to the 
injured employee (and not a duty for which that employee was himself responsible) to keep 
the tender to free from ice. . . . [T]he basis of the carrier's liability must be a breach of duty" 
(emphasis in original)). The Ehalt court recognized that the LIA does not make a railroad 
liable for risks of injuries that are due only to worker inattention or operating error. Id. at 
644 ("[W]e do not believe that it was within contemplation of the [LIA] to include an engine 
whose dangerous condition was itself due only to the failure of those charged with operating 
the engine to so attend to the very fundamental duty of supplying the water needed to run the 
engine. The Lilly case does not go so far and we do not think it has this implication."). 
The issue then was how to distinguish between risks of injuries for which the railroads 
are responsible under the LIA, and risks of injuries for which workers were responsible. In 
answer, the Ehalt court distinguished between (1) risks of injuries that are an attribute (an 
aspect of the condition) of the locomotive or the locomotive part or appurtenance itself-
where a worker exercising due care could not have interfaced with or used the locomotive 
or the subject part or appurtenance without unnecessary risk of injury, and (2) risks of injury 
that are not an attribute of the locomotive or the subject part or appurtenance itself- where 
a worker exercising due care could have interfaced with or used the locomotive or the subject 
part or appurtenance without unnecessary risk of injury. Where the risk of injury was an 
attribute of the locomotive or the subject locomotive part or appurtenance (it was dangerous 
even for a worker exercising due care) and an injury occurs, the risk of injury was created 
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by the railroad such that it violated the LIA. Where the risk of injury was not an attribute of 
the locomotive or the subject part or appurtenance (it was not dangerous for a worker 
exercising due care) but an injury nonetheless occurs, the worker created the risk of injury 
such that the railroad did not violate the LIA. The Eh alt court explained as follows: 
We do not think that the [LIA] was designed to extend the absolute 
liability of a carrier to those situations where the danger arises by reason of 
improper operation or is caused by neglect in the very dynamic processes of 
operation. This latter must be distinguished from those situations where the 
condition arises out of a danger which inheres in or adheres to the equipment 
itself, such danger resulting from mechanical defects or because of matter 
added or subtracted by nature or by man. In [these] types of cases the 
equipment is only potentially dangerous. It takes an actor to come onto the 
stage thus set. The carrier has the duty to supervise and inspect and to see that 
such equipment is not permitted to be used on its line in active service until the 
potential danger is removed. . . . 
In the instant case the very substance - water - which furnishes motive 
power for the locomotive when heat is continually applied, without 
replenishment, changes the locomotive from a beneficent instrument of 
commerce to a menace to life and limb. But that is entirely accomplished by 
the working of the engine together with inattention or neglect of the crew in 
charge and not by any defect, mechanical or otherwise, that inheres in or 
adheres to the apparatus or mechanism supplied. In such former case the 
danger inheres in the operational processes and not in the equipment. A defect 
or danger inherent in the equipment, whether it be a mechanical defect or 
added substance, becomes an element or attribute of that equipment. The 
[LIA] was not meant to reach beyond such defects. The situation in the instant 
case was not comprehended by the [LIA] nor did the Lilly case intend to so 
extent that Act to such situation. . . . 
A danger created by the non-attention or neglect incident to operation which 
does not produce an engine defective in itself constitutes the basis for an 
action, not under the [LIA], but under [the FELA]. . . The danger being one 
incidental to operation rather than one which becomes an attribute of an engine 
so as to make it unnecessarily perilous to life and limb, as meant by the [LIA], 
the action would have to be brought under [the FELA]. 
138 P.2d at 644-46. 
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This analysis is also illustrated in Crosswhite, where an experienced locomotive 
engineer was severely burned and died from complications after stepping on one of two 
steam relief valves located on the front of the locomotive. 23 S.E.2d at 778-79. He had gone 
to the front of the locomotive to check and fix a leak not associated with the steam relief 
valves. Id. at 779-80. The plaintiff claimed the railroad was liable under the FELA for a 
LIA violation involving the placement of the steam relief valves. Id. at 780. The trial court 
set aside a jury verdict for the plaintiff and entered judgment for the defendant. Id. at 778. 
The court in Crosswhite affirmed this action on the basis that the evidence "overwhelmingly 
rebuts the contention of the plaintiff that the relief valves were located in a dangerous place" 
(a worker exercising due care could have interfaced with the valve without unnecessary risk 
of injury): the valves were properly operating, there was "ample space" for the engineer to 
have avoided stepping on the valves, the locomotive had just been inspected and found to be 
in good working order, and no one had ever previously been injured from stepping on the 
valves.6 Id. at 780. 
6
 This same analysis underlies the analysis of the cases holding that the LIA is 
violated only where a locomotive part or appurtenance is defective or not operating or 
functioning properly. See Roth v. I&M Rail Link, LLC, 179 F. Supp.2d 1054, 1058-59 (D. 
Iowa 2001); accord Grogg v. Missouri Pac. R.R. Co., 841 F.2d 210, 212 (8th Cir. 1988) 
(stating that to prove train equipment violated the Safety Appliance Act ("SAA"), 
plaintiff could show "some particular defect, or the same inefficiency may be established 
by showing a failure to function . . . . The test in fact is the performance of the 
appliance.") (emphasis added); Richards v. Consol. Rail Corp., 330 F.3d 428, 432 (6th 
Cir. 2003) ("Evidence may be adduced to establish some particular defect, or the same 
inefficiency may be established by showing a failure to function, when operated with due 
care, in the normal, natural, and usual manner") (emphasis added)). The inquiry as to 
whether subject locomotive parts or equipment were functioning properly is an inquiry as 
to whether a worker exercising due care could have interfaced with or used the subject 
part or appurtenance without unnecessary risk of injury; if so, there is no LIA violation. 
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The fundamental risk of injury analysis of Ehalt and Crosswhite is controlling here. 
Under the undisputed facts of record, Mr. Raab exercising due care could have interfaced 
with the AC unit without unnecessary risk of injury. The AC unit at the time Mr. Raab 
bumped his head on it was not malfunctioning, broken or defective so as create the risk of 
Mr. Raab bumping his head on it. There was ample room for Mr. Raab to have safely passed 
under the AC unit as there was 5 feet 11 inches of clearance under it. The AC unit had not 
broken from its mounting and no part of it was hanging down lower to reduce the clearance 
to less than the usual 5 feet 11 inches. The 6000 series locomotives had passed regular 
federal safety inspections without the AC units being cited as violations, and no one had ever 
been injured from bumping their head on the units prior to Mr. Raab's accident. 
Under the undisputed facts of record, the only risk of injury that can be inferred from 
Mr. Raab bumping his head on the AC unit was a risk of injury due only to his inattention 
to the AC unit during the entire time he passed under it. Mr. Raab could have safely passed 
under the subject AC unit by ducking under it. He had done so many times, as all of the 6000 
series had the same clearance under the AC unit and Mr. Raab had entered many series 6000 
locomotive cabs since Utah Railway had acquired them about a year before Mr. Raab's May 
31, 2002 accident. Mr. Raab was ducking under the AC unit (otherwise he would not have 
been able to enter the cab door and start to pass under the unit), and would not have bumped 
See Varney, 899 F. Supp. at 281-82 (holding that a broken radio strap was not a LIA 
violation - there was no unnecessary risk of injury - because the radio continued to 
function properly and was safe to operate); Zachritz, 81 S.W.2d at 610-11 (holding that 
an handrail that was worn slick from use fulfilled its proper function so there was no 
violation of the BIA). 
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his head if he had continued to duck until he had passed from under the unit. The fact that 
Mr. Raab bumped his head on the AC unit necessarily meant he stood up too soon. This was 
due only to his lack of attention to the AC unit during the entire time he passed under it. 
As such, under the undisputed facts of record, the AC unit was not in a dangerous 
place but was itself safe and Utah Railway did not violate the LIA regarding the AC unit. 
See Ehalt, 138 P.2d at 645-46; Crosswhite, 23 S.E.2d at 780. The LIA does not protect 
against a risk of injury due only to worker inattention. See Ehalt, 138 P.2d at 645-46; 
Crosswhite, 23 S.E.2d at 780. 
Mr. Raab's accident was the same as if you bump your head on your car's doorframe 
getting into the car. That would not mean the doorframe was dangerous, because you can 
safely enter the car (as you do every day). Assuming there was a federal statute requiring all 
aspects of a car to be safe, your head bump would not mean the car doorframe would be a 
violation of the statute. Instead, the bump would mean only you were not paying attention. 
If you had been paying attention you would not have bumped your head. That is exactly 
what happened with Mr. Raab. 
Mr. Raab's claim that the cab in the 6000 series locomotive was dark confirms that 
the risk of injury was due only to his inattention. If you go into a dark room without turning 
on the lights and bump your shin on a low coffee table in the middle of the room, there is 
nothing dangerous about the table's placement. Instead, the risk of the injury was only from 
you not turning on the light so you could pay attention to the table. If you had turned on the 
light, you would have been able to see the table and negotiate around it. If the 6000 series 
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locomotive cab was too dark to see in, Mr. Raab had a flashlight that he could have turned 
on so as to have paid attention to the subject AC unit. 
Mr. Raab claims a LIA violation could be inferred from only the fact that he bumped 
his head on a locomotive appurtenance, the AC unit. However, the mere fact that an injury 
occurred involving a locomotive or its parts or appurtenances is not controlling, because the 
LIA does not make railroads liable for all injuries involving their locomotives or locomotive 
parts or appurtenances (as demonstrated by the fact that an injury is a constant fact in both 
cases holding there was a LIA violation and cases holding there was not a LIA violation). 
See Church, 375 P.2d at 32 ("mere injury cannot predicate recovery under" the LIA). 
Instead, the controlling facts are those going to whether the railroad or the worker was 
responsible for the risk of injury. 
A worn and bent locomotive pilot step, an icy locomotive tender work surface, a 
slippery locomotive work surface from oily sand, and a locomotive footwalk where the 
handrail was not accessible due to protruding equipment have all been held to be LIA 
violations because they were all situations where even a careful worker was exposed to 
unnecessary risk of injury by the subject locomotive part or appurtenance. See Lilly, 317 
U.S. at 485 (icy tender top); Bolan v. Lehigh Valley R. Co., 167 F.2d 934, 936-37 (2nd Cir. 
1948) (worn and bent pilot step); Calabritto v. New York, N.H. & H. Ry. Co, 287 F.2d 394 
(2nd Cir. 1961) (slippery surface due to oily sand); Delevie v. Reading Co, 176 F.2d 496,497 
(3rd Cir. 1949) (footwalk with protruding equipment). The railroad was responsible for the 
risk of injury in these cases. Conversely, a boiler with low water and time to put out the fire, 
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a steam release valve with ample room for a worker to negotiate around it, and a broken radio 
strap were not held to be LIA violations because they were all situations where a worker 
exercising due care could have interfaced with or used the locomotive or subject part or 
appurtenance without unnecessary risk of injury. See Eh alt, 138 P.2d at 645-46 (boiler with 
low water); Crosswhite,23 S.E.2d at 780 (steam release valve); Varney, 899 F. Supp. at 281-
82 (broken radio strap). The worker was responsible for the risk of injury in these cases. 
Under Mr. Raab's theory that a LIA violation could be inferred from the fact he 
bumped his head on the AC unit, the LIA would have to protect against risk of injury due 
only to worker inattention, and any low clearance feature or protruding part or appurtenance 
on a locomotive would be a LIA violation, because there is always a risk of someone 
bumping themselves on such features or protrusions due only to lack of attention by a 
worker. If the clearance at issue here could be a LIA violation, then the question would 
become how high would railroads have to make their locomotive cab ceilings in order to 
avoid violating the LIA. What if Mr. Raab had been 6 feet 11 inches tall? Under Mr. Raab's 
theory, railroads would have to have cab ceilings over 7 feet high. Indeed, under Mr. Raab's 
theory, the cab door of the 6000 series locomotive, the sides of the cab, the passage to the 
lavatory and the lavatory would all have been LIA violations, as Mr. Raab or any other tall 
enough worker could have just as easily bumped his or her head on these features due only 
to his or her inattention, just as Mr. Raab bumped his head on the subject AC unit. This 
would be directly contrary to the analysis of the courts applying the LIA, including the 
analysis in Ehalt, Crosswhite and Varney. See Ehalt, 138 P.2d at 645-46; Crosswhile, 23 
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S.E.2d at 780; Varney, 899 F. Supp. at 281-82. 
Indeed, under the standard argued by Mr. Raab, railroads would be strictly liable for 
almost any injury involving a locomotive or locomotive parts of appurtenances, as practically 
all such injuries are due either to dangerous conditions or worker inattention (the only other 
type of injury is due to intentional conduct by a co-worker). However, the LIA clearly does 
not make railroads strictly liable for all injuries involving a locomotive. Church, 375 P.2d 
at 32. 
Ehalt squarely deals with Mr. Raab's claim that the risk of injury necessarily was 
created by the subject AC unit because, but for the AC unit being there, Mr. Raab would not 
have bumped his head. This is the same claim made by Ehalt in Ehalt: that the risk of injury 
was from the low water level that existed in the locomotive when he took possession of it 
because, but for that low water level, the boiler would not have exploded. The Ehalt court 
rejected this claim with the following analysis: 
And, say respondents, a low watered engine is an unsafe engine so that to 
permit such engine to be used by Ehalt spelt liability regardless of his 
negligence which cannot be set up. But such literal application of language 
would make the carrier liable for injuries to an operating crew which started 
out with a full boiler and negligently allowed the water to get so low as to 
cause an explosion. The carrier would be required to send along a watcher 
with every engine in order to fulfill a duty spelt from such literal application 
of the language not to "permit to be used on its line" such an unsafe 
locomotive. And even the defense of negligence of the crew in the very 
performance of their duty to keep water in the boiler would be denied the 
carrier. 
13 8 P.2d at 645. The court recognized that a LIA liability cannot be determined from the fact 
that an injury would not have occurred but for the condition of a locomotive or its parts or 
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occurred involving a locomotive or its parts or appurtenances. Instead, the court relied upon 
t:.-. I;K.'L .;:;;. ... io.\)D\vi\ ,\ , ^ i.u; .„;'. . been safely operated ;m; Im the maltcmion v . he 
workers to determine there was no L1A violation. 
The decision in Church deals with Mr. Raab's claim that a i I \ \ hdaihm v.o.ikJ ; v 
inferred 1 roi n the fact that 1 ic bin i iped 1 lis 1 lead on. the i VC un.: because {::-..• unn r. • i . c 
been located so he would not have bumped his head on it. The plaintiff in Church made the 
same argument, claimim; lli.it because "something safer" could h a w done wills *c 
1 . - .-• . , . . . . . . . , . 
at 31-32. The court rejected the claim, holding there was no evidence of a LIA violation, 
because the door was operating properK and free of foreign material, the plaintiffliad gone 
the LIA. Id. Claiming "something safer" was available is no different than claiming a 
locomotive appurtenance is an I IA violation from the fact that an injury occi irred involving 
t 
had been "somewhere safer" (somewhere else) does not mean the AC unit was dangerous 
where it was located such that IJtah Railway had violated the LIA. 
ajur\ could liinl Thai Luiii \\ n)w.w ii.id udated LIA regaiding the subject AC im ' iVc-m ':.e 
faci [.\i\\ Is. '-.-
 : _ ' siieaui--. , ,-uvcver, the courts in each ot these CICLIMOUS u>ui:.i • A 
violations wiiere a worker exercising due care coi ild not 1 lave interfaced vvitl i oi i use :i a 
locomotive or its parts or appurtenances without unnecessary risk of injury. Lilly, 317 U.S. 
at 486 ("The use of a tender, upon whose top an employee must go in the course of his duties, 
which is covered with ice seems to us to involve 'unnecessary peril to life or limb.'"); 
Calabritto, 287 F.2d at 394-95 ("On this record the jury could find that the railroad, through 
its employees, either knew or should have known that a dangerous slippery condition existed 
in the area where plaintiff would pass in the course of his duties."); Delevie, 176 F.2d at 496-
497 (discussed below). These authorities do not recognize that a LIA violation exists in a 
situation where a locomotive can be safely operated, but an injury nonetheless occurs, which 
is Mr. Raab's case. 
Mr. Raab relies upon Lilly and Calabritto for the rule that a LIA violation is not 
limited to where the are mechanical defects or malfunctions in a locomotive or its parts or 
appurtenances. However, the March 7, 2008 Order of partial summary judgment was not 
decided under the discredited rule that LIA violations are limited to only mechanical defects 
or malfunctions. Instead, the March 7, 2008 Order was properly decided on the basis that 
Mr. Raab could have interfaced with the AC unit without unnecessary risk of injury, because 
it was non-defective, operating properly and Mr. Raab could have been safely passed under, 
such that the only inference was that Mr. Raab's injuries were from only his inattention.7 
Moreover, both Lilly and Calabritto involve situations not present here. Both cases 
7
 The rule that LIA violations are not limited to mechanical defects or 
malfunctions does not mean a risk of injury created by worker inattention or operating 
error is a LIA violation. See Ehalt, 138 P.2d at 643 ("While the Lilly case refused to limit 
the application of the [LIA] to mechanical defects, inadequacies or insufficiencies in 
apparatus or equipment, it is not thought that it was intended to hold that the basis of the 
carrier's liability was other than a breach of the duty imposed by law."). 
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involved situations where the railroad had failed to clear foreign substances, ice in /.//:;• and 
oily sand in Calabritto, tl lat had created an unnecessary ri.sk of injury even for a worker 
o \ o o '• • ' -. • - .. . . . • ., . v , n 
unnecessary risk of mjurv. / ://'•'. x-\ ' i • S a! -J-N6: ('uidhritiu* 28" F.2d at 394-9 5 i k-:e. 
there was no foreign subsume n. . •,.;•.,;. .. • ; Ku.;;; ;, ^ i k u n l . 
Delevie recognized that placement of a locomotive part or appurtenance could 
constitute a I IA \iokuio::. 'nit its analysis confirms there was no LIA vioiaiio:- oe 
1 -iuevie, a workc;. -. .. .: accessing a IOCOUH.ON e . .A\ :<-. : = •• •.-••• . 
along the locomotive and died. 176 l;.2d at 496. The railroad had installed a power reverse 
gear mechanism thai protruded 1" inches out om< the 2" inch wide footwalk. h.l. a' -"°" 
access to the cab unsafe.5' ±vt. 1'he ^oail did so, however, on the basis thai the jury could 
have reasoned that placement of the mechanism interfered with the worker's ability to hold 
Lu. was attached to and ran along the ijcomom ej. The court stated: 
As was aptly pointed out by the district judge, in his opinion denying the 
motion of defendant for judgment "the power mechanism may have interfered 
with Delevie in reaching for the handrail as he mounted the steps to the 
footwalk and so thrown him off balance as he reached that stage of \\\> 
progress toward ihc can " To this we might add the distinct possibility that :iu 
reverse gear, being situated onl> a foot above the footwalk, might w ell ha\e 
made it particularly difficult for a 275-pound man like Delevie to maintain a 
secure grip on the top portion of the handrail, which tnh- r *'•.-• <_-3 *-• 
receding curvature of the engine. 
M a t 497. 
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The fact that the placement of the mechanism at issue there interfered with the 
worker's access to the handrail was essential to the court's conclusion in Delevie that the jury 
correctly found that the placement was a LIA violation. This interference meant even a 
careful worker could not use the footwalk without unnecessary risk of injury. However, if 
the protruding equipment had not kept a worker from accessing the handrail, there would 
have been no basis for inferring that the footwalk itself was dangerous (that it could not have 
been used without unnecessary risk of injury by a worker exercising due care). Instead, in 
that situation, the only inference possible would have been that the worker fell due only to 
his inattention to the protruding equipment. Here, the AC unit on which Mr. Raab bumped 
his head did not interfere with his access to or operation of any safety device, and Mr. Raab 
does not claim injury from any such interference. 
Mr. Raab claims that the AC unit could have been in violation of the LIA, even if it 
was not in violation of any promulgated safety regulation. See Bolan,\61 F.2d at 936; 
Louisville &N.R. Co. v. Botts, 173 F.2d 164, 167-68 (8th Cir. 1949). Utah Railway does not 
disagree with this proposition. However, the March 7, 2008 Order of partial summary 
judgment was not decided on the basis that the subject AC unit was not in violation of any 
promulgated safety regulation. Instead, the trial court cited the absence of any regulation 
specifically mentioning air conditioners or minimum cab clearances as additional support for 
the conclusion that the subject AC unit itself was not dangerous. 
In sum, the March 7, 2008 Order of partial summary judgment was correctly decided. 
The subject AC unit itself was non-defective and properly operating, and Mr. Raab could 
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have sal e!v p.^sed under it. Hie risk of injury present was due only to Mr. Raab's inattention 
to the A< un;1 during the entire time he passed under it. This was not a risk of injurs u chu-d 
I . . • • 
bumping his head, Mr. Raab wras not claiming injury from a LI A violation. 
CONCLUSION 
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case below, where the undisputed facts of record show Mr. Raab simply bumped his head 
from standing up too soon in a stopped locomotive. For the foregoing reasons, Utah Railway 
partial summary judgment. 
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